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FEDERAL ENERGY REGULATORY COMMISSION

WASHINGTON, DC 20426





        October 2, 2009
OFFICE OF ENERGY PROJECTS








 






 Project No. 2305-020--Texas/Louisiana

 Toledo Bend Hydroelectric Project

    Sabine River Authority of Texas and

    Sabine River Authority, State of Louisiana

Linda C. Brett, Forest Supervisor

USDA, Forest Service

National Forests and Grasslands in Texas

415 S. First Street, Suite 110

Lufkin, TX  75901-3801

Reference:  Response to Notice of Study Dispute for the Toledo Bend Project

Dear Ms. Brett:

The Forest Service has disputed six studies addressed in our August 6, 2009 study plan determination.  In a Notice of Possible Settlement of Disputes dated 

September 18, 2009, you indicate how the Commission-approved study plans need to be amended in order to resolve your study dispute.  You conclude by stating that where agreement cannot be reached, the disputed issues should move forward to the Dispute Resolution Panel (18 CFR §5.14).  In this letter, we address your proposed study plan amendments.  We conclude that two of the disputed studies have been resolved (Encroachments and Trespass and Non-native Invasive Plant Species) and four other studies remain unresolved.
Encroachments and Trespass

The Forest Service has agreed to drop this study dispute depending on whether the Commission’s Division of Hydropower Administration and Compliance addresses all encroachment and trespass issues on federal lands covered by the current license.  The Forest Service also supports the Authorities’ proposed shoreline management plan as a means to prevent future encroachment and trespass on Forest Service lands within the new project boundary.


Regarding current encroachments, as stated in our study determination, the Forest Service should compile documentation of all known encroachments and trespass issues that are on Forest Service lands and, to the best of their knowledge, are within the project boundary.  Once compiled, the documentation should be submitted to the Commission’s Division of Hydropower Administration and Compliance for their review under the current license.


Regarding future encroachments, in our study determination, we stated that the development of a shoreline management plan, as proposed by the Authorities, after consultation with resource agencies including the Forest Service, would serve as a mechanism for preventing and curtailing future encroachment and trespass on FERC-jurisdictional lands and ensure coordination with the Forest Service with regard to Forest Service-administered lands within the project boundary.   

Therefore, we are requiring that the shoreline management plan include, at a minimum, the following provisions that would be implemented if any encroachments are identified in the future:  (1) a detailed map showing the location of the identified encroachment with respect to the Toledo Bend project boundary; (2) a description of the encroachment and encroached lands including any affected natural resources; (3) a description of the impacts to project resources from the encroachment; and (4) a proposal for the disposition of each encroachment, including the Authorities’ reasoning, based on site-specific information, to justify the proposed action.

For any encroachments that would be allowed, by the Authorities, to remain on project lands, the Authorities shall provide a description of the measures and conditions they will require for the continued use of those project lands.  For any encroachments that would be removed from project lands, the Authorities shall provide a description of how the project lands will be restored to environmentally acceptable conditions.  For any encroachments that would be removed from the project boundary, the Authorities shall provide a description of any effects removal would have on project purposes.  For example, please refer to FERC Project No. 1971, Hells Canyon, where a similar approach was used to address encroachments.  For all proposed actions, the Authorities shall include an implementation schedule.  The Authorities shall file their proposed shoreline management plan with their preliminary licensing proposal or their draft license application.

Concurrent with this letter, we are amending the approved study plan to require that the above information be included as part of the Authorities’ shoreline management plan.  We therefore find that this dispute has been resolved and is no longer subject to the deliberations of the Dispute Resolution Panel.

Non-native Invasive Plant Species

The Commission-approved study plan required surveys for Chinese tallow and any invasive terrestrial vegetation in those areas that are already included in the Terrestrial Special-status Species Assessment, as well as in the North Toledo Bend Wildlife Management Area, and 1 mile downstream of the management area.  Incidental occurrences of invasive vegetation would also be recorded by field personnel incidental to conducting the field surveys.  

The Forest Service continues to state that a survey for Chinese tallow is necessary to develop information needed to prepare a weed management plan.  The Forest Service acknowledges that there are numerous ways of collecting these data, including use of satellite imagery, infrared spectral analysis, aerial interpretation, and ground surveys.  The Forest Service believes that any survey must be ground-truthed.  Further, we note that the Forest Service dropped its dispute regarding aquatic invasive weeds.

Based on new information indicating the widespread distribution of Chinese tallow at the project, more information is needed to identify conflicts with other resources and the influence of project-related activities on the spread of Chinese tallow.  The Authorities have agreed to conduct a remote sensing survey to determine the current extent of Chinese tallow infestation at the project and surrounding region using satellite imagery.  The study would include ground-truthing, a literature review of best management practices, and agency consultation.  We conclude that this study would provide information necessary to assess the extent of Chinese tallow at the project. 
Concurrent with this letter, we are amending the approved study plan to include a Chinese tallow study and requiring that a detailed study plan to be filed within 45 days.  We therefore find that this dispute has been resolved and is no longer subject to the deliberations of the Dispute Resolution Panel.

Terrestrial Special Status Species Assessment

The Forest Service believes that the assessment must include:

· Rare plant surveys of shorelines impacted by non-native invasive species

· Sensitive plant species and Louisiana black bear surveys of shorelines susceptible to human disturbance due to project operation or use

· Sensitive plant species of shorelines susceptible to shoreline erosion 
· Hair snare traps and DNA analysis to determine the presence or absence of Louisiana black bear

· Bald eagle nest surveys
The approved study plan provides for an evaluation of the need for these surveys based on an initial review to include a literature and data review and habitat mapping.  This review would be prepared after consultation with the Forest Service, U.S. Fish and Wildlife Service, Texas Parks and Wildlife Department, and Louisiana Department of Wildlife and Fisheries and approved by the Commission.
While the approved assessment will address the potential effects outlined by the Forest Service as part of the initial review, we cannot prejudge which surveys would be needed or which areas should be surveyed without evaluating the nexus of these potential effects and operation and maintenance of the project (study criterion 5), how the study results might inform license requirements (study criterion 5), or the reasonability and cost-effectiveness of surveying a large study area (study criterion 7).  The Forest Service has not provided any new information to address these issues.  Without this initial review, it is premature to require the degree of detail recommended by the Forest Service.  However, we agree that surveys for bald eagle nests will likely be needed in order to evaluate consistency with the National Bald Eagle Guidelines required by the assessment.  This dispute remains.
Cultural Resources
The Forest Service states that limited subsurface testing must be conducted on cultural resource sites as part of Phase I Reconnaissance Surveys for all previously unknown cultural resource sites identified during surveys and known cultural resource sites with limited available information.  They maintain that documentation of information acquired from visual examination and subsurface tests must provide sufficient detail of the type, depth, and extent of cultural material present at each site.


During the March 2009 study plan meetings, it was determined that a Cultural Resources Working Group would be formed.  Members of the working group include representatives from the Texas and Louisiana State Historic Preservation Offices, Texas and Louisiana state agencies, federally-recognized tribes, the Forest Service, academic professionals from the Northwestern State University of Louisiana, and the Sabine River Authorities (Authorities).  In developing the Cultural Resources Study Plan, the working group took into consideration the fact that the Area of Potential Effect for this study included over 1,200 miles of shoreline.


Our approved study plan calls for evaluation of the entire shoreline for cultural resources.  However, given the size of the project and the limited timeframes available, we concluded that these activities should be completed in a phased approach.  As part of Phase I, Visual Reconnaissance Survey, areas of active erosion, sedimentation, ground disturbance, or other project effects at priority sites would be documented.  The results of Phase I would be provided to all members of the working group, including the Forest Service.  At that time, the members can analyze the results and identify any information gaps, as necessary.  Information gaps would include those areas of erosion, sedimentation, ground disturbance, etc., where the Forest Service desired subsurface testing could be conducted as part of Phase II, Subsurface Investigations.  

The Cultural Resources Study Plan employs a methodology for a phased approach to subsurface testing in Phase II that is consistent with generally accepted practice in the scientific community and considers relevant tribal values and knowledge (study criterion 6) and also provides for the identification and management of historic properties as required under Section 106 of the Historic Properties Management Act and the Advisory Council on Historic Preservation’s implementing regulations (36 CFR Part 800).  The Forest Service’s proposal to conduct surface testing in Phase I could result in unnecessary costs and inefficient use of time and labor (study criterion 7).   This dispute remains.
Project Boundary 


We did not require the Forest Service’s requested LIDAR study in our Study Plan Determination because the project boundary is based on a metes and bounds survey, not elevations that a LIDAR study would provide.  Further, we stated that using a metes and bounds survey to designate a project boundary is a well-established methodology (study criterion 6).   We noted that there is no reason to suggest that such a methodology does not serve the purposes of establishing a project boundary or meeting the requirements of our regulations on project boundaries and mapping.


The Forest Service believes that a more accurate project boundary is important for conducting many of the proposed studies and for future resource management and to deal with encroachment and trespass issues.


The Forest Service has now agreed to drop this study dispute as long as the Authorities establish or reestablish 110 control points along Forest Service-owned lands to accurately define the project boundary.  The Forest Service states that these points must be located geodetically to horizontal accuracy of 1.0 meter on average, and not exceeding 2.0 meters in positional error.  The Forest Service also requests that the new project boundary be in an agreed upon digital format.  Further, the Forest Service states that this information must be incorporated into the Shoreline Management Plan to address existing or future encroachment and trespass issues on Forest Service lands within the current and future licensed project boundary.

The Forest Service has not explained how they derived the need for 110 control points on Forest Service lands or the stated accuracy in their alternate methodology (study criterion 6).  Although the Forest Service has now proposed an alternate methodology to a LIDAR study, the Forest Service has yet to provide any information to show that the Commission’s alternative of developing Exhibit G drawings based upon existing metes and bounds information would be insufficient for meeting the stated information needs of determining the project boundary (study criterion 7).  Indeed, such a survey limited to Forest Service lands would have no value in reestablishing the project boundary adjacent to the 950 miles of shoreline boundary that the Forest Service does not own.  While implementing the LIDAR study provides more precision in the location of the project boundary, this level of precision goes beyond what is required in developing Exhibit G drawings. Therefore, this dispute remains.
Soil Erosion

The Forest Service suggests that its study dispute would be resolved if current erosion is determined using predefined and standardized criteria that are agreed upon by the Forest Service.  They maintain that current rates of shoreline erosion must be developed using methodologies agreed upon by the Forest Service, such as the Natural Resources Conservation Service’s Revised Soil Loss Equation ratings.

We note that the criteria used to characterize current erosion have not yet been determined.  Our approved study plan requires the Authorities to file, for Commission approval, a more detailed methodology that outlines the techniques that would be employed to identify and prioritize areas of erosion around the Toledo Bend reservoir caused by wind erosion or other factors.  This methodology must be prepared after consultation with the appropriate resource agencies, including the Forest Service.  

With regard to predicting future erosion, we are not requiring that the applicant use the Revised Universal Soil Loss Equation as suggested by the Forest Service.  This methodology is not appropriate for use to determine shoreline erosion caused by wave action.  This methodology is typically used to determine sheet and rill erosion caused by precipitation.  Use of this methodology would not meet the study objective nor would it be a methodology consistent with generally accepted practice in the scientific community as required by study criterion 6.  The study that we have required will identify and prioritize erosion sites around the reservoir, and should be sufficient to meet stated information needs, thereby meeting study criterion 7.  This dispute remains.
If you have any questions, please contact Alan Mitchnick at (202) 502-6074 or Lesley Kordella at (202) 502-6406.








Sincerely,








Jeff C. Wright








Director








Office of Energy Projects

cc:
Jason Engle, Team Leader

U.S. Forest Service, Angelina Ranger District

111 Walnut Ridge

Zavalla, TX  75980

Mailing List

Public File

